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IN THE BUILDING OF 
OPINIONS AND BRIEFS. 


CARD HOUSES 
TEXT BOOKS, 


Old Polonius asked Hamlet what he was 
reading and the latter answered “words.” 
It used to be thought of Blackstone, and 
Greenleaf and Kent and Dillon, among au- 
thors, and Marshall and Shaw and Gibson 
and Miller among judges and Webster and 
Pinckney, O'Connor and Merrick among 
lawyers, that they were presenting to the 
mind's eye “apples of gold in. pictures of 
silver.” 

There was, however, neither from the 
apples nor the pictures a flaring radiance 
that tired, but rather a kindly Roentjen ray 
whereby the inner chambers of the intel- 
lect were explored. Laying to one side 
metaphorical speech, packed 
their classic sentences with thought and 
proceeded along lines kept straight by prec- 
edent, yet ever aiding the informed mind 
in the application of old principles to new 
conditions. 


these men 


The reply of a Hamlet perusing what 
these men said well could be taken as an- 
swering a fool according to his folly. But 
now it might fit a text book or an opinion 
or a brief as its compilation deserved. 
What, indeed, generally speaking, may be 
the evidence of labor expended in either of 
these directions but a compilation ? 

We wonder, sometimes, that either has 
as much of merit in it as it has. Our means 
for the presentation of legal thought in a 
terse, comprehensive and logical way are 
inferior to what they were.a hundred years 
ago. The clear waters of principle have 


been muddied, and the pursuit of instances 
in decision may bring but embarrassing 
litter to the memory, unless happily it may 
be able to cast them out and drive them, 
like the scriptural swine, into the sea. 

We do not venture to name a text book 
of to-day which one may read all day 





and at night think upon in admira- | 


tion for its uplifting influence in unfolding 
principles of law. We invite our readers 
to ask themselves whether Dr. Elliot’s 
short shelves would not be a world too 
wide for the scant shanks of the books they 
would name. And yet separately considered 
books are fat enough in the cataloguing 
of propositions and of cases in supposed 
support thereof. 


Can you gather and sift, assort and 
place in separate columns syllabi? Then 
write a book. If they do not trail along 
one after another in a sequence which does 
not keep the mind leaping, like Byron’s 
thunderbolts in the Alps, from peak to 
peak, with vast chasms between, that is 
either because the book-maker has become 
exhausted by tedium, or the syllabi stand 
solitary in their vacuity. 


3ut do not understand us as decrying 
text books of this era as legal impedimenta. 
On the contrary, the impedimenta are the 
wanderings in decision by laical minds in 
judicial robing, and following by other 
laicals in crookedness and intertwisting of 
paths. This condition makes of text books 
written on other theories than those of 
Greenleaf and Kent and Story a necessity. 
Their books would not fit so excellently 
into conditions of to-day, as a book, which 
would classify, distinguish and approve or 
condemn grist from the perpetual grind of 
of courts. The older books were aids in legal 
education—the newer, are necessary in- 
strumentalities in the practice of the law. 
They stand on a lower plane of utility, and 
are breakwaters against an overwhelming 
tide of confusing instances, from which dis- 
criminating classification must choose prec- 
edents. They seem the only means to save 
cpinion writers and brief makers from 
themselves. Many essaying the role of a 
text book author do not appreciate this dis- 
tinction and merely produce an ill con- 
structed cigest, while the most useful in its 
Way is, as we have said, on a lower plane 
than the elder books 
Now for the card houses of which we set 
cut to speak. Some one has likened the 
multiplication of citation to a proposition 
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in a text book, an opinion or a brief, to the 
constructing of a pyramid. But this is not 
apt. Sometimes there is not enough of re- 
semblance in the cases for a base or a point 
But principally it is not apt, because of en- 
during structures, the pyramid suggests 
ne plus ultra in mundane things, while the 
cases used merely may stand for figments 
of diseased minds. 


A card house is more representative of 
such structures. It is built with a sham ex- 
terior to conceal a hollow emptiness. Each 
of the constituents is vox et preterea nihil. 
They are sound signifying fury and they 
divert from the critical selection and nice 
joining, mortising and fitting of sound ma- 
terial for a well balanced structure. It 
leans too much like the tower of Pisa, with- 
out the mathematical nicety in its construc- 
tion. Things do not tie to things to make 
a consistent whole. 

In this kind of procession the further we 
travel the more difficult it becomes to cor- 
rect the evil that afflicts us. Briefs become 
more mechanical, opinions more tedious 
and text books more like rafts in a flood, or 
guides in a wilderness. 

What is the remedy? A starter would 
be to curtail the citing of cases in a brief in 
support of a proposition. If more than 
one case of controlling force is cited, coun- 
sel ought to be required to show wherein 
the additional cases aid in formulating the 
proposition. In this way, the court would 
be kept down to precedent in its own juris- 
diction, and counsel would be forced to 
rely on cigidly selected authority. 

Responding to this practice courts in 
their opinions would ponder over the cases 
relied upon with keener discrimination, than 
if a sort of Pandora box were opened, and 
obiter dicta and remote things to the issue 
in question were flying about to waste en- 
ergy, fatigue investigation and darken un- 
derstanding. 

What a relief to courts—even in manual 
labor—were counsel compelled to shorten 
their citations just as they are made to 
shorten their arguments! Any one at the 
bar can produce a lengthy brief. How 





many can write a short one and 
more in it? Conversely, how many judges 
are there who can unwind themselves at 
confused length to their stenographers, 
compared with those who clearly say in a 
brief opinion all that should be said? Of 
all the unnecessary things in the world, it 
seems to us is the going behind the last 
controlling case by the citation of other 
cases, unless there is need of apology for it, 
of itself a very poor reason, indeed. 


sc. c 


say 





EXEMPTION OF PANAMA CANAL TOLLS 
AS AFFECTING THE BRAY-PAUNCEFOTE 
TREATY. 





Just now the question of exempting 
American vessels from the payment of the 
Panama Canal tolls is becoming prominent. 
As a political issue the question is without 
interest for us but as a pure legal question 
some very nice points are raised. 


In the first place it is admitted that an 
Act of Congress can not override a treaty 
which with the Constitution is superior to 
the legislature. 


One of the questions involved is, Did the 
treaty, which provides that the ships of all 
nations must pass through the canal on 
equal terms, mean to preclude America 
from exempting her own ships from certain 
obligations if she wished? 


The question has many sides and gives 
room for making many fine distinctions to 
which we shall possibly advert at another 
time. Right now we wish to draw atten- 
tion to one rule for determining the mean- 
ing of a written instrument, to-wit, to dis- 
cover the intention of the parties at the 
time the instrument was made. 

On December 4, 1913, Hon. Joseph H. 
Choate, former embassador to England at 
the time this treaty was entered into, ad- 
dressed the fourth national conference of 
the American Society for the Judicial Set- 
tlement of International Disputes, in the 
Shoreham Hotel in the City of Washing- 
ton. 
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His theme was the possibility of dif- 
ficulty over the Canal Toll exemption as 
being in violation of the Hay-Pauncefote 
treaty. Mr. Choate said that he was in 
London at the time of the negotiation of 
the treaty, and was directed by former 
Secretary of State Hay to conduct the ne- 
gotiations preliminary to its adoption. 

Mr. Choate further said: 


“T think that the agreement speaks for 
itself and provides that the ships of all 
nations must pass through the canal on 
equal terms exactly as it says. I want to 
say for Lord Pauncefote and Secretary 
Hay that they were two of the noblest, 
truest, and purest statesmen on earth. It 
never crossed the minds of either of them 
or of myself, that the treaty ever meant 
anything else than exactly what it said. But 
Mr. Taft succeeded in reading something 
else in, and Congress also did, and Con- 
gress passed the law and he signed the bill. 
It has created a situation that has raised 
the distrust of foreign nations of our will- 
ingness to stand by the treaties we make. 
There are two ways out of it, one of which 
I hope will be adopted— that is to repeal 
the eighth clause of the Panama Canal act. 
We will dispose of the matter that way and 
leave it where it was. Another way is to 
arbitrate the question as quickly and as 
effectively as possible.” 

Considering only the question of the in- 
tention of the parties we think it should be 
easy for the state department to disclose 
the correspondence and other evidence that 
would make it clear whether the intention 
of the parties included the question of tolls. 
If some other meaning were intended by the 
words they have used, these words should 
not be technically enlarged to deprive Con- 
gress of a right to regulate the use of the 
Canal for the benefit of American ship- 
ping. 

If, on the other hand, we have solemnly 
given our word, expressly or by necessary 
implication, not to give our own vessels any 
advantage over the vessels of other na- 
tions, we cannot afford to stultify ourselves 


in the eyes of the world in order to secure 
what is in reality a comparatively small ad- 
vantage. A. H.R. 








NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—TAXATION OF 
SHARES IN FOREIGN CORPORATION.—If 
anything could have been thought settled long 
ago, it was the question that shares of stock 
in a corporation are intangible personal prop- 
erty coming squarely within the maxim mo- 
bilia sequuntur personam, and therefore, tax- 
able at the residence of the owner. It is re- 
cited in Harley v. City of Malden, (Mass.), 34 
Sup. Ct. 201, that this power has been éxer- 
cised in Massachusetts. where in this case it 
is again challenged, for more than _ three- 
quarters of a century, and in other states for a 
long period of years, while the principle back 
of it runs back to Van Allen v. Assessors, 3 
Wall. 573. 


In the Harley case it is claimed “that the 
question of the constitutional validity of such 
taxation has not hitherto been raised definitely 
in this (U. S. Supreme) court. and has not 
been directly passed upon.’ Justice Hughes 
says: “There is no doubt, however, that the 
existence of the state authority has invariably 
been assumed.” He then cites several cases 
of the court proceeding upon the assumption, 
viz.: Sturges v. Carter, 114_U. S. 511; Wright 
v. Louisville & N. R. Co., 195 U. S. 219; Kidd v. 
Alabama, 188 U. S. 730; Darnell v. Indiana, 
226 U. S. 390. 

Further are cited Louisville & J. Ferry Co. 
v. Kentucky, 188 U. S. 385, and Union Refriger- 
ator Transit Co. v. Kentucky, 199 U. S. 194, 
where the decisions turned upon there being 
exceptions to the maxim supra. 


But the court in the Harley case still seems 
not to decide any more directly than it hith- 
erto directly decided upon such validity vel non, 
for it said: “The real ground of complaint in 
this class of cases is not that the shares are 
taxed in one place rather than in another, but 
that they are taxed at all, when presumably 
the property and franchises of the corporation 
which give to the shares their value are also 
(sic) taxed.” In such case the rule that there 
is distinct property in the corporation and in 
each shareholder is applied. We fail to see, 
however, that the court can generalize ag it 
does, for a state might not adopt this plan of 





| taxation, that is, it might not tax the corpora- 
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tion at all, but only the shares in the hands of 
the holders. It is certain that where it taxes 
the former it, ordinarily, excuses any return by 
the shareholders, except where the corporation 
is foreign. , 

There is a suggestion in the opinion which 
seems worthy of note. It is said: “Whether 
in the case of corporations organized under 
state laws a provision by the state of incorpor- 
ation fixing the situs of shares for the pur- 
pose of taxation, by whomever owned, would 
exclude the taxation of the shares by the states 
in which their owners reside, is a question 
which does not arise upon this record and need 
not be decided. No such provision is here in- 
volved, and the present case must be deter- 
mined by the application of the established 
principle which has been stated.” 

This brings up the thought, that easy cor- 
poration states have overlooked .in their laws 
one of the things which might have made their 
charters greatly preferable to domestic char- 
ters, but we imagine that, if attempt in this 
way were now made, the extending of comity 
elsewhere would be greatly more honored in 
the breach than the observance. This would 
be like the last straw on the camel’s back. 


ATTORNEY AND CLIENT—DISBARMENT 
OF COUNSEL OF A STREET RAILWAY FOR 
APPROVING EXPENDITURES IN A SYSTEM 
FOR DEFEATING ACTIONS FOR DAMAGES. 
—In reading the opinion by New York Court 
of Appeals in the case In re Robinson, 103 N. 
E. 160, one is filled with regret because of 
what it fails to show in the way of specific 
misconduct by appellant from an order of the 
Appellate Division of New York Supreme 
Court disbarring him. But the curious may 
resort to the case as reported in 136 N. Y. Supp. 
548, 151 App. Div. 589, which is affirmed by 
the Court of Appeals. 


The Court of Appeals decision, however, 


after declaring, that the street railway had ~ 


the right to interview all of the witnesses to 
any transaction or occurrence out-of which any 
alleged claim for damages arises, and counsel 
approve any legitimate expenditure by its 
client is not subject to criticism, yet it ap- 
proves of the disbarment. 

Among its reasons are that. “It is also true 
that there is some evidence of the elaborate 
system developed by the appellant and the lav- 
ish expenditure of money in connection there- 
with, all of which inevitably tended to inter- 
fere with the administration of justice and to 
bring the ccurts into disrepute. The appellant’s 
connection with the system and the acts, and 
expenditures connected therewith were so in- 





timate afid controlling that the purpose of the 
system and the details in carrying it out are 
directly chargeable to him. An extended dis- 
cussion of the evidence and the items of ex- 
penditure is quite unnecessary in this opin- 
ion.” 

What an occasion is here indicated for the 
court and the ambulance chaser to rejoice— 
though they should not shake congratulatory 
hands. After all, however, all of these violators 
are in the one class, using their energies in a 
sort. of internecine strive, or may we call it 
fratricidal? The injured claimant, however, is 
the sufferer—the victim of the upper and neth- 
er millstone. If the public could but be per- 
suaded that these corporations, or indemnity 
companies behind them, were not constantly 
trying to recoup their losses from fraudulent 
claims out of meritorious ciaims, how won- 
dertully better would they fare at the hands of 
juries! 








THE NEGOTIABLE INSTRUMENTS 
LAW IN THE COURTS OF LOUIS- 
IANA.—AN ILLUSTRATION AS TO 
WHAT IS HAPPENING IN OTHER 
STATES.* 


Since the adoption of the N. I. L. in 


Louisiana (Laws of 1904, Act 64, Ap- 
proved June 29, 1904), the following cases 
have arisen there, under its provisions: 


PARKER V. GUILLOT, 118 La. 223; 42 So. 782, 
1907. 
The defendants who placed their names 


on the backs of the notes sued on, but were 
not otherwise parties were held not to be 
indorsers but sureties. But Sec. 113 (63) 
is: “A person placing his signature upon 
an instrument otherwise than as maker, 
drawer or acceptor, is deemed to be an in- 
dorser, unless he clearly indicates by ap- 
propriate words his intention to be bound 
in some other capacity.” The N. I. L. was 
not referred to in any way. 

The court held further that an exten- 
sion of time of payment given to the maker, 

*The references given to sections of the N. L 
L. are to the sections of the New York act. The 
next references (in brackets) are to the sections 
of the N. I. L. as adobted by the Conference of 
Commissioners on Uniform State Laws. This 


article is the second in the series. See 77 Cent 
L. J. 282 for discussion of federal authorities. 
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without the knowledge of the defendants 
indorsers was a mere indulgence to the 
maker at his request, and being without 
consideration, could be withdrawn at any 
time. Therefore the defendants were still 
liable. But see Sec. 201 (120) “A per- 
son secondarily liable on the instrument is 
discharged.... By any agreement binding 
upon the holder to extend the time on 


payment, or to postpone the holder’s right 
to enforce the instrument, unless made 
with the assent of the party secondarily 
liable or unless the right of recourse against 
such party is expressly reserved.” 


When a court in a state in which the N. 
I. L. is in force neglects to cite that law 
as its authority, the unfortunate result fol- 
lows that all the cases decided in other 
states of questions arising under the same 
section of the same uniform law, are like- 
wise ignored, with the result that the desired 
uniformity in the decisions of different 
courts under the same law, is not secured. 
For how can there. be uniform decisions 
under the same law, if lawyers and judges 
fail to study and to cite the law and the 
decisions of the different courts under that 
same law? 


When the decision is contrary to the 
statute of the state and so far as the re- 
port shows, the matter is left there, with- 
out correction, the N. I. L. saying one 
thing and the court saying precisely the 
opposite, without reference to that law, 
there is nothing to be said except that the 
court erred, and in some later case it will 
be called upon to correct its error. 


Apparently it escaped the attention of 
court and counsel that only the first note 
was a negotiable instrument under Secs. 20, 
23 (1, 4). 

SMITH V. SHIPPERS’ OIL CO., 120 La. 639; 45 
So. 533, 1908. 

This is a well considered case, citing sec. 
133 (73) of the N. I. L. It was held that 
whére a note payable on demand at the 
payee bank, is secured by a pledge of col- 
lateral, which the bank is authorized to 





sell on the failure of the maker to respond 
to a call for additional security and after 
demand for payment, the bank has no right 
to sell the collateral security unless such 
call and demand have first been made. 
Therefore the attempt made to sell the col- 
lateral failed and the transaction became 
a sale, without recourse, of the defendant’s 
note, with the delivery, both of the note and 
of the collateral security. The plaintiff 
became thereby the owners of the note and 
the pledgees of the collateral. 


The following cases under this section 
of the N. I. L. were before this case of 
Smith v. Shippers’ Oil Co., but were not 
cited: Congress Brewing Co. v. Habe- 
nicht, 83 A. D. 141; 92 N. Y. Supp. 481, 
1903; Nelson y. Grondahl, 13 N. Dak. 
363; 100 N. W. 1093, 1904; Schlesinger 
v. Schultz, 110 A. D. 356, 1905. 


Section 133 and other sections of the 
N. I. L. were cited in all three of these 
decisions. 


WISDOM & LEVY V. BILLE, 120 La. 699; 45 So. 
554, 1908. 
The decision says: “Notice of the dis- 


honor of a note, to the indorser is an act 
separate and distinct from demand and 
protest. A waiver of demand and protest 
is not a waiver of dishonor. The in- 
dorser, to be held, must be notified of 
dishonor. Plaintiff’s petition must al- 
lege, either that notice of dishonor was 
given, or that it was waived,” citing three 
old Louisiana cases, but making no refer- 
ence to the N. I. L., the counsel in the pe- 
tition for review stated to the court: “That 
the said judgment was clearly contrary to 
law. Act No. 44, p. 147 of 1904 (the N. 
I. L.) has not changed the law on the sub- 
ject of negotiable instruments, but simply 
declared the law as it previously existed, 
and the subject of presentment: for pay- 
ment is treated of under article 6 (sections 
70 to 88 inclusive) and so distinct is the 
‘notice of dishonor’ that it is treated of in 
article 7 (sections 89 to 118 inclusive) and 
section 89 says: ‘When a negotiable in- 
strument has been dishonored by non-pay- 
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ment, notice of dishonor must be given 
to each indorser, and any indorser to whom 
such notice is not given is discharged.’ ” 
In citing sec. 89 counsel omitted the words 
at its beginning: “Except as herein oth- 
erwise provided” (when a negotiable in- 
strument has been dishonored . . . etc.) 

Among the sections of the N. I. L. ig- 
nored by the court in this case, although 
brought to the court’s attention, is sec. 182 
(111): “A waiver of protest, whether in 
the case of a foreign bill of exchange or 
other negotiable instrument, is deemed to 
be a waiver, not only of a formal protest, 
but also of presentment and notice of dis- 
honor.” 


It seems to be generally forgotten “that 
protest is not required except in the case 
of foreign bills of exchange.” See sec. 189 
(118). 


this section. 
PUGH V. SAMPLE, 123 La. 791; 49 So. 526, 1909. 
Here we have a case in which the N. I. 


L. was cited and followed. See sec. 113 
(63 Conf.) One placing his signature up- 
on an instrument otherwise than as maker, 
drawer or acceptor, is deemed to be an in- 
dorser unless he clearly indicates a differ- 
ent intention. There is nothing to indicate 


that any of the 25 cases that had arisen up 
to this time, 1909, under this section were 
considered by the court. 


(1) The following are 
Howard vy. Van Gieson, 46 Aw L. 77, 1899. The 
court said: “The legal presumption is that one 
who has indorsed a promissory note in blank be- 
fore delivery to the payee, intends to become 
liable simply as second indorser, and on the 
note itself, without explanation, he is to be re- 
garded as second indorser and not liable to the 
payee,” citing Coulter v. Richmond, 59 N. Y. 478, 
instead of citing the statute, Secs. 113, 114. It 
was also held that there had not been proper 
protest. But under sec. 189 no protest was re- 
quired. Under Sec. 160 notice of dishonor was 
required. No one mentioned the N. I. L. the law 
of the staté; McLean y. Bryer, 24 R. I. 599; 54 
At. 373, 1903, citing the N. I. L. and holding that 
the deféndant as such an indorser, was entitled 
to notice of dishonor (not notice of protest. The 
distinction is important and in many cases it is 
ignored); Toole v. Crafts, 193 Mass, 110, 1906; 
Nelson v. Hardee, 74 N. J. L. 640, 66 At. 413, 1907; 
Rockfleld y. First Nat. Bk. of Springfield, 77 
Ohio St. 311, 1907; Hopkins v. Merrill, 79 Conn. 
626, 1907; Gibbs v. Guaraglia, 75 N. J. L. 168, 67 
At. 81, 1907; Dollar Savings Bk. v. Barberton 


some of the cases: 


Seventeen cases have arisen under’ 





SCHEUERMAN V. MONARCH FRUIT CO., 123 
La. 50, 48 So. 647, 1909. 


A bill of lading is a negotiable instru- 
ment and may be transferred as collateral 
security for, or in payment of an ante- 
cedent debt, citing sec. 50 (24) manifestly 
intending to include also sec. 51 (25), but 
citing no cases under the Act. 


H. & C. NEWMAN (Ld.) V. PELLERIN, 125 La. 
67, 61 So. 70, 1910. 
The makers and the accommodation in- 


dorsers of a note are liable thereon to the 
holder, although the indorsements were pro- 
cured by the maker upon the faith of a 


Pottery Co., 117 Decs. 539, 1907. One who places 
his signature in blank upon a note before de- 
livery is an indorser. The court said: “The 
primary purpose of the adoption of the nego- 
tiable instruments made was to obtain uniform- 
ity of decision where before there was great di- 
versity. The state legislatures having enacted 
the code in the identical language of each other, 
it would be unfortunate, indeed fatal, to such 
uniformity, if courts, under pretext of judicial 
interpretation or construction were to so vary 
and violate the plain provisions of the code as 
to undo and overthrow the very purpose of the 
code.” The question naturally arises, how can 
they help doing so if they pay no attention to 
decisions in the courts of other states under the 
same sections of the same law? Deahey v. Cho- 
quet, 27 R. I. 338, 1907; Barmeister v. Kuntz, 53 
Fla. 340, 420 So. 886, 1907. This changes the law 
in Florida. Perry Co. v. Taylor, 14 N. Car. 362, 
1908; Nat. Ex. Bk. v. Lubrano, 29 R. I. 64; 68 At. 
944, 1908; Bk. of Memphis v. Busby, 120 Tenn. 
652. 113 S. W. 390, 1908. Disregarding, although 
citing Sees. 113, 114 (63, 64) but claiming to fol- 
low Sec. 186 (115) it was held that where sev- 
eral stockholders in a corporation indorsed a 
note payable to the order of another, they be- 
came liable as joint makers and not as in- 
dorsers, therefore were not entitled to notice of 
dishonor, and were still held without such no- 
tice. Haddock, Blanchard & Co. v. Haddock, 192 
N. Y. 449, 85 N. E. 692, 1908, affirming s. c. 118 
A. D. 412, 1907. See Brannan on the N. I. L, 
2nd Ed., p. 78, note; Allison v. Hollenbeak, 138 
Iowa 479, 114 N. W. 1059, 1908. A stipulation 
on the back of an instrument, otherwise negoti- 
able in form, that the note is secured by mort- 
gage on land in and the payee agrees 
to look to the mortgage security for payment of 
the note, renders it non-negotiable. Neverthe- 
less the court held that under Sec. 116 a blank 
indorser assumed no greater liability than the 
maker, overlooking the fact that the N. I. L. 
does not apply to a non-negotiable note. See 
Sec. 2 “Instrument means negotiable instru- 
ment.” Walker vy. Dunham, 135 Mo. App. 396, 115 
S. W. 1086. 1909; Roessle y. Lancaster, 130 A. D. 
1, 114 N. Y. Supp. 387, 1909. Affirmed with costs, 
no opinion, 205 N. Y. 626, 1912; Bamford vy. Boyn- 
ton, 200 Mass. 560, 86 N. E. 900, 1909; MacDonald 
v. Luckenbach, 170 Fed. 434, 95 C. C. A. 604, 1909. 
Here are eighteen cases under these sections 
of the N. I. L. before the case of Pugh v. Sam- 
ple, 123 La. 791, and although Sec 113 (63) of that 
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statement made by the maker to the de- 
fendant indorsers that they would never 
be called upon to pay the note, a statement 
not authorized by the plaintiff payee. The 
court found that they indorsed prior to 
any communication with the plaintiff. The 
N. I. L. was not cited, and not being cited, 
not one of the 46 cases under this section 
55 (29 Conf.) was cited. The decision 
thus rendered was affirmed (128 La. 450, 
April 10, 1911), again ignoring the N. I. 
L. and consequently ignoring 113 more 
cases that had arisen thereunder during 
the time between these two decisions. Sec. 
55 (29) is as follows: 

“An accommodation party is one who 
has signed the instrument as maker, draw- 
er, acceptor or indorser, without receiving 
value therefor, and for the purpose of lend- 
ing his name to some other person. Such 
a person is liable on the instrument to a 
holder for value, notwithstanding such 
holder at the time of taking the instru- 
ment knew him to be only an accommoda- 
tion party.” 

The court held that the evidence showed 
that the defendants were not accommoda- 
tion indorsers for the benefit of the plain- 
tiff holder. The plaintiff was a holder for 
value, taking the notes after the defend- 
ants had indorsed it at the maker’s re- 


auest. See sec. 114 (64) not cited.? 


law is relied upon in the opinion, as it should 
be relied upén, as determining the law in the 
ease, there is nothing to indicate that the atten- 
tion of the court was called to any of the 
eighteen cases already decided in the courts of 
New York, R. I., Mass., New Jersey, Ohio, Conn., 
Fla., N. _Car., Tenn., Iowa and the U. S. Circuit 
Court of Pa., involving the same section of the 
same uniform Iaw. Nor does it militate against 
the force of this statement that one or more of 
these decisions is not in accord with the law, 
and that in other of these cases the N. I. L. was 
not cited, for decisions under a uniform law, 
common now to 46 states, etc., to be entitled to 
weight from the point of view of the jurist, 
must take into account what the courts of other 
states have done and are doing when the same 
question under the same law was and is before 
them. Unless this is done, there can be no uni- 
formity in the decisions under a uniform law. 

(2) The following are some of the forty-six 
cases not cited by the court (probably because 
not cited to them) at the first trial of the case: 
Pryor vy. Storke, 37 A. D. 364, 1899. Sec. 55 not 
cited. The date of the note not stated. Cit- 





The capricious way in which judges and 
lawyers sometimes treat the N. I. L. is re- 
markable. It may be cited in a case and 
a few cases under it may be referred to by 
counsel and cited in the opinion, while in 
the same court other cases arising under 
this statute, both before and after such a 
case, ignore the law and there is nothing 
in the report of the case to show that coun- 
sel on either side knew of the existence of 
the statute.. If they did, why were not 


izens’ Nat. Bk. v. Lilienthal, 40 A. D. 609, 1899, 
Secs. 51, 55, 91 (25, 29, 52) cited and followed. 
Deyo v. Thompson, 53 A. D. 1900. Although Sec. 
55 and other sections were cited and followed, 
they were not applicable, the note being non- 
negotiable. Howard v. Van Gieson, 56 A. D. 217, 
1900. Secs. 114, 183, 184 (64, 112, 113) cited, Sec. 
55 not cited; Strickland v. Henry, 66 A. D. 23, 
72 N. Y. Supp. 121, 1901. A note made for the 
accommodation of the payee and transferred by 
him before maturity to a third person, at a 
greater discount than is allowed by the law reg- 
ulating interest, is not enforceable by the trans- 
feree against the maker. The transferee’s want 
of knowledge that it was accommodation paper 
and had no inception:until it came into his 
hands, is immaterial. (See Brannan on the N. I. 
L., p. 60, and Schlesinger v. Kelly, 114 A. D. 546, 
distinguishing it from this case. Reversed with- 
out citing the N. I. L., 175 N. Y. 372, 1903, th« 
court holding that the case should have gone to 
the jury, to determine whether it was an ac- 
commodation. It is submitted that under Secs. 
55 and 91 (29, 91) the plaintiff was entitled to 
recover. Fleitman y. Ashley, 60 A. D. 201, 1901. 
Upon suit against the indorsers of a note the 
defense of failure of consideration will not avail 
against a plaintiff holder for value. The N. I. 
L. was not cited. See Secs. 55, 91 (29, 52). Why 
thus ignore the explicit provisions of the statute 
law of the state and rely only on old New York 
cases prior to the ‘statute? Bank of Monticello 
v. Dooly, 113 Wisc. 590, 1902; Willard vy. Crook, 
183 Mass. 488, 67 N. E. 636, 1903; Roseman v. 
Mahoney, 86 A. D. 377, 83 N. Y. Supp. 749, 1903. 
Sec. 51 cited. Sec. 55 not cited and the decision 
was plainly erroneous. Nat. Citizens Bk. v. 
Toplitz, 81 A: D. 593, 81 N. Y. Supp. 422, 1903, af- 
firmed, 178 N. Y. 464, 1904, upon the ground that 
to discharge such a surety (the accommodation 
maker) there must be a valid consideration. 
Chambers v. McCann, 24 Pa. Super. Ct. 567, 1903; 
Met. Pr. Co. v. Springer, 90 N. Y. Supp. 376, 1904; 
Westheimer v. Helmbold, 109 A. D. 854, 1905; 
Mersick y. Alderman, 77 Conn. 634, 1905; Hover 
v. Magley, 48 Misc. 430, 1905, in which, although 
Secs. 51, 52, 55 (25, 26, 29) are cited, they are 
not followed. White v. Savage, 48 Oregon 604, 
97 Pac. 1040, 1906; Middleborough Nat. Bk. v. 
Cole, 191 Mass. 168, 77 N. E. 781, 1906; Schle- 
singer v. Kelly, 114 A. D. 546, 99 N. Y. Supp. 1083, 
1906. It was held that defense of usury is in- 
applicable, the usury law being superseded by 
the N. I. L. following Wirt v. Stubblefield, 17 A. 
c. (D. C.) 283. Diffenbacher’s estate, 31 Pa. 
Super Ct. 35. 1906. Knowledge by the holder for 
value that the defendant is an accommodation 
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some of the cases that were erroneously de- 
cided (because of the omission to cite and 
follow the N. I. L.) taken to the higher 
court, upon appeal ? 


It is further noticeable that even when 
the N. I. L. is cited, but few of the deci- 
sions in the courts of other states under 
the same sections of the same uniform law 
are cited. In these cases more than 34 per 
cent of one thousand cases in all) where 
no mention is made of the statute, all the 
decisions under the same sections, are al- 


so ignored. ‘There is a want of a suffi- 


cient broad juristic conception of the at- 
titude that should be taken by lawyers as 
well as by judges, concerning cases arising 


under a uniform law that has now been 
adopted in 46 of our states, territories, dis- 
tricts and Compare the 
meager citation of the sections of the stat- 


possessions. 


indorser, is no defense, citing many old Pa. 
cases, but not citing the N. I. L. Smith v. State 
Bk., 54 Misc. 550, 104 N. Y. Supp. 750, 1907; The 
Gansevort Bk. of N. Y. v. Gilday, 104 N. Y. Supp. 
271, 53 Misc. 107, 1907; English v. Schlesinger, 
105 N. Y. Supp. 989, 55 Mise. 584, 1907; Cellers v. 
Meachem, 49 Or. 186, 104 Il. R. A. (N. S.) 138, 
1907. An accommodation maker of a note who 
writes the word “surety” after his signature, is 
not relieved from liability by an extension of 
time of payment without his consent. But see 
the following authorities as to the liability ofa 
surety, and quare, whether, being a surety, he 
was primarily liable: Hubbard v. Gurney, 64 
N. Y. 457; Eaton & Gilbert, on Commercial Pa- 
401, Sec. 80c; Bigelow on Bills, Notes and 
Cheques, 43. See also the vigorous dissenting 
criticism on this case in Law Notes, Sept., 1907, 
p. 105, by T. A. S. (Thomas.A. Street) Wosten- 
holme y. Smith, Utah, 300,°97 Pac. 329, 1908; 
Ott v. Seward, 221 Pa. St. 630, 1908. The N. I. L. 
not cited. Haddock, Blanchard & Co. v. Had- 
dock, 192 N. Y. 499, 1908; Witteman y. Glass, 117 
N. Y. Supp. 940, 1909. As to the finding that the 
plaintiff could not recover because of his knowl- 
edge that the note was an accommodation note, 
it is error, under Sec. 55, not cited, although 
other sections of the N. I. L. were cited. Rey- 
burn v. Queen City Sgs. Bk. & Tr. Co., 171 Fed. 
609, 96 C. C. A. 373 (Del.), 1909. The N. I. lL. 
was not cited. In re McCord, 174 Fed. 72 (N. 
Y.); Marlin v. Jones, 138 Wisc. 83, 119 N. W. 931, 
1909; Lowell v. Bickford, 201 Mass. 543, 1909. 
Secs. 51, 55 (25, 29) cited, Sec. 90 (51) not cited. 
Citizens’ Bk. v. Frederickson, 83 Neb. 755, 1909. 
The N. I. L. was not cited. Gerli v. Nat. Mill 
Supply Co., 78 N. J. L. 1, 72 At. 252, 1909. Af- 
firmed, 80 N. J. L. 464, 78 At. 1134. The fol- 
lowing are some of the thirteen cases that 
arose under the N. I. L. between the dates 
of the first decision in Newman vy. Pellerin, 125 
La. 67, Jan. 17, 1910, and of the second decision 


per, 





ute and of the cases arising thereunder in 
the different states, with the copious cita- 
tion of old text books and especially of 
cases in the particular state before such 
state adopted the N. I. L. and the want of 
appreciation of the effect of this uniform 
statute if uniformly applied is at once ap- 
parent. It would seem that bench and bar 
have a strong lingering distrust of a statute 
and prefer to follow old decisions in their 
own states, sometimes more than 50 years 
old, rather than to follow the statute, even 
when the result is the same. 

SGS. BK., 


POLIZOTTO V. PEOPLES’ 125 La. 


770, SL So. 843, 1910. 
The signature to checks to be honored 


by the bank drawn on must be in the form 
agreed upon by the depositor and the bank, 
to make them valid against the drawer’s 
The N. I. L. was not cited. See 
sec. 34 (15). Other cases have arisen un- 
der this section and those connected with 


deposit. 


therein, 128 La. 450, April 10, 1911. Bradley En- 
gineering & Mfg. Co. v. Heyburn, 56 Wash. 628, 
106 Pac. 170, 1910. An excellent example of a 
decision that cites the N. I. L. and some of the 
cases under it, even though it changes the law 
in the state. Comstock v. Buckley, 141 Wisc. 
288, 124 N. W. 414, 1910; Richards vy. Market Ex. 
Bk., 81 Ohio St. 348, 1910. The court held that 
one who signs a joint and several note on its 
face, though in fact an accommodation maker, 
known to be such to the holder, is primarily li- 
able. He may be discharged in any one of the 
five ways under 200 but in no other way. An ex- 
tension of time given to the principal of the 
note without the knowledge or consent of the 
accommodation joint and several co-maker, will 
not discharge him from liability, This com 
clusion of the court, although erroneous, was 
reached after citation of many sections of the 
N. I. L. and of a few only of the cases that had 
arisen thereunder. Secs. 2056, 206 were held to 
apply only to physical alteration of the instru- 
ment. The court said (p. 366): “We are not 
aware of any holding of a court inconsistent 
with the rule cf law as announced in the fore- 
going cases (Westenholme y. Smith, 34 Utah 
300: Cellars vy. Meachem, 49 Ore. 186, Vanderford 
v. Bank, 105 Md. 164) although the decisions 
have been the subject of adverse criticism by 
contributors to law magazines.” To the same 
effect see Union Tr. Co. v. McGinty, 98 N. E. 679, 
1912: Morris Co. Brick Vo. v. Austin, N. J. L. 273, 
75 At. 550, 1910; Lyons v. Westwater, 103 C. C. 
A. 663, 181 Fed. 671 (Pa.), 1910. The N. I. L. 
was not cited. First Nat. Bk. of Jefferson Co. 
v. Asel, 154 Mo. App. 288, 1911. The N. I. L. was 
not cited. Neal v. Scherlur, 207 Mass. 323, 39 
N. E. 628, 1911. The N. I. L. was not cited. 
Gleeson v. Lichty, 62 Wash. 656, 114 Pac. 518, 
1911; Bluthental & Rickart y. Carson, 37 A. C. 
(D. C.) 118, 1911. 





Vol 78 


135 





CENTRAL LAW JOURNAL 





it, but the two cases thereunder prior to 
this case in Louisiana arose upon other 
questions. 


PUCKETT V. FOX GROCER CO., 127 La. 151, 53 
So. 475, 1910. ‘ 


Upon suit by the payee of a note against 
the maker’s successor, the defense was 
want of consideration and that the note was 
given for the purchase price of five other 
notes made payable to the order of the 
plaintiff and by her indorsed after ma- 
turity as valid and collectible, which five 
It was held that 
the indorsement of the five notes was in- 
tended merely to convey title and the plain- 
tiff is entitled to recover on the note sued 
on. The N. I. L. was not cited. See sec. 
68 (38). Six cases had arisen under this 
section prior to the date of this case, none 
of which were cited, nor are they pertinent 
to this case. 

In the case of Evans vy. Freeman, 142 N. 
Car. 61; 51 S. E. 847, 1906, it was held 
that “I hereby transfer and assign all my 
right, title and interest in and to the with- 
in note to J. D. Evans, July, 1899,” con- 
stituted a qualified indorsement, citing sec. 
68 (58). But the court overlooked the 
fact that the note or bond was non-nego- 
tiable and therefore the N. I. L. was not 
applicable. 

In Gale v. Mayhew, 161 Mich, 96; 125 
N. W. 781, 1910, the words “I hereby as- 
sign my interest in this note to William H. 
Gale” were held not to constitute a quali- 
fied agreement, citing sec. 68 (38). 


DAYRIES V. LINDSLY, 128 La. 259, 54 So. 791, 
1911. 


A husband 


notes had not been paid. 


signing notes as “Agent” 
without also disclosing for whom he is 
agent, does not thereby bind his wife as 
the maker of a note, she having received 
even though the pur- 
chaser knew that the husband held her 
power of attorney duly recorded, giving 
him full power to represent her. The N. 
I. L. sec. 39 (20) was cited and was sup- 
posed to be followed. It is difficult to see 
why the wife was not estopped from deny- 
ing her husband’s authority to issue the 


nc consideration, 





note for her, under the circumstances stat- 
ed. 


Five cases had arisen under this section 
in other states, before this case in Louis- 
iana, but not one of them was cited by 
either the counsel or the court.® 


HACKLEY STATE BK. V. 
1008; 55 So. 656, 1911. 


The defendants wrote their names on the 
back of the note sued on. Sec. 113 (63) 
ot the N. I. L. reads: “A person placing 
his signature upon an instrument otherwise 
than as maker, drawer or acceptor, is 
deemed to be an indorser, unless he clearly 
indicates by appropriate words, his inten- 
tion to be bound in some other capacity.” 


MAGEE, 128 La. 


(3) These were Kerby v. Ruegamer, 107 A. 
D. 491, 1905, holding that the makers of a note 
signing as “trustees” without further disclosure 
of their principal, the payee knowing who it 
was, were held not to be individually liable. 
Daniel v. Glidden, 38 Wash. 556, 80 Pac. 111, as 
Daniel v. Buthier, 1905, holding that although 
the note was headed in print with the name of a 
corporation, was signed by one defendant as 
“Sec’y” and by the other as “President,” it was 
held that no principal was disclosed, and the 
name cf the corporation printed at the top, 
constituted no material part of the instrument. 
Birmingham Iron Foundry vy. Regnery, 33 Pa. 
Sup. Ct. 5, 1907. In an action against an in- 
dorser of a corporate note, he being the Presi- 
dent of the corporation and adding ‘Prest.” 
after his signature, evidence is’ admissible to 
show that his intention in so doing was that 
the corporation and nct he personally, shovid 
become liable such intention being known to 
the plaintiff. Sec. 39 (20) was cited. Am. 
Trust Co. v. Canivan, 107 C. C. A., 543; Pa., 1911. 
When one, indorsing a note, adds, after his 
name, “Trustee,” intending to sign in his rep- 
resentative capacity, which the indorsee knew, 
the addition of the word “trustee” is not a 
mere descriptive personae and the indorser is 
bound only in his representative capacity. The 
N. I. L. was cited. 

If these three cases, Kerby v. Rugamer, Birm- 
ingham Iron Foundry v. Regnery and Ameri- 
can Trust Co. v. Canevin, all under the N. I. L. 
and all prior to the Louisiana case, had been 
cited to the court, the decision in Dayries v. 
Lindsley would probably have been different. 
The attention of all courts in any case arising 
under the N. I. L. should be called to the state- 
ment on p. 549 in Am. Tr. Co. v. Canevin, 107 
c. Cc. A., 548: “The negotiable instruments law 
has been enacted in a large number of our 
states. Its uniform construction is most de- 
sirable.” This can only be secured through 
examination by both bench and bar of all the 
cases arising under the same sections .in all 
the other states that have adopted the same 
statute. Why is it that there is failure to do 
this in the majority of cases? 
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Without citing this section or any case, 
either under it or not under it, the court 
said: “As to the defendants, sureties in 
solido, it is too well settled for discussion 
that one not party to a note, who puts his 
name upon it, is presumed to have signed 
as surety and is bound in solido as be- 
tween him and the owner of the note.’’* 


It is difficult to understand this case. The 
opinion begins: ‘Plaintiff sued on a prom- 
issory note before maturity and prayed for 
judgment individually and in solido.” . . 
The note was signed by Marion M. Magee. 
principal, and indorsed by Joe N. Magee, 
A. C. Williams, C. A. Jenkins and W. J. 
Jones as sureties: it was indorsed by B. O. 
3ickland as a transfer in favor of plain- 
tiff.’ Are we to understand from this 
that the defendants wrote their names on 
the back of the note, each one adding to his 
name the word “surety?” As no copy of 
the note is given, it is difficult to under- 
stand what was done, for if they added 
“surety” to each one’s signature, they were 
not “indorsers” even though their names 
were written on the back of the note. The 
difficulty in understanding the case is in- 
creased by the statements, p. 1010, “The 
answer of the sureties denies indebtedness. 
They admit that they indorsed the note, 
but allege its payment.” ‘The head note 
adds further to confusion by saying “One 
who puts his name on a note as security in 
solido with others, becomes liable to the 


(4) The writer is informed by a member of 
the bar in La. that a surety in solido means in 
La. one who is bound for the same debt in the 
game contract at the same time and in the 
game way. 


(5) Upon examination of the papers kindly 
made in the clerk’s office for the writer, it was 
found that the opinion read: “Plaintiff sued on 
a promissory note acquired before maturity. 
The writer is informed that although some- 
times suit may be brought before maturity in 
La., in this instance it was brought after ma- 
turity and on application for a rehearing coun- 
sel for the defendant filed a brief citing the 
N. I. L. and decisions under it in other states, 
but to no avail for the court persisted in its err- 
or. That suit can be brought on a negotiable 
note before its maturity shows a strange con- 
ception of the principles of the law merchant. 





helder without regard to the principal or 
his responsibility.” 

Allowance must be made for the differ- 
ences in procedure, etc., between Louisiana 
and other states, nevertheless it would seem 
to be well, in the decision of a case by a 
court, to adhere to the strict legal meaning 
of “indorser.” 


It is noticeable that the word “surety” 
is unknown to the law merchant and for 
that reason is nowhere to be found in the 
N. I. L. Thirty cases have arisen prior to 
1911, when this case was tried in Louis- 
iana, under the N. I. L. not one of which 
was apparently cited to the court. 


WOLF V. ZACHARY, ETC., 128 La. 1092; 55 So. 
685, 1911. 
Equities cannot be set up as against the 


holder of negotiable paper who has ac- 
quired title in good faith for value before 
maturity under circumstances apparently 
regular. ‘The N. I. L. is properly cited, 
sec. 98, 91, 94, 95, 96 (51, 52, 55, 56, 57). 
Sec. 98 (59) should have been cited also. 
Several hundred cases have been decided 
under these sections of the N. I. L. in 
courts of states that have adopted that law, 
but none are cited in this case. Were any 
of them cited to the court? 


FIRST NAT. BK. OF VICKSBURG V. MAYER, 
129 La. 981; 57 So. 308, 1912. 


A stipulation in a note for ten per cent 
attorneys’ fees if the note is placed in the 
hands of an attorney for collection, is a 
stipulation for liquidated damages and they 
are recoverable in an action on the note, 
without proof they were incurred. The N. 
I. L. was not cited. See sec. 21 (2). Nine 
cases had arisen under this section prior 
to 1912, in coutts of other states that had 
adopted the N. I. L.° 


Exchange Bk. v. Apala- 
128 N. C. 193, 1901 


(6) These. were: 
chian Land & Lumber Co., 
holding that although the note was executed 
and made payable in Georgia, where the N. I. 
L. was not in force, when sued upon in North 
Carolina where the N. I. L. was in force, the 
validity of a provision in the note for attor- 
ney’s fees “in case suit is necessary for col- 
lection,” must be determined by the laws of 
North Carolina. The court held that this stipu- 
lation is no part of the indebtedness, for the 
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Without entering into an analysis of the 
bearing of these cases upon the decision in 
First Nat. Bank of Vicksburg v. Mayer, 
129 La. 981, it is evident that with these 
cases and sec. 21 of the N. I. L. before 
them, the court might have come to a dif- 
ferent conclusion. 


HIBERNIA BK. & TR. CO. V. DRESSER, 61 So. 
561, 1912, 1913. 


The opinion first rendered in this case 
calls for no summary, for the vital point 
raised and decided at the rehearing was 


note could have been discharged before action 
brought by payment of the principal and in- 
terest. This stipulation was only a penalty in 
case of suit, is matter affecting purely the rem- 
edy, the lex fori governs, and the stipulation 
is to be construed by the procedure of North 
Carolina under which, citing Bank v. Sevier, 
14 Fed. Rep. 662, “Such a provision is a stipu- 
lation for a penalty or forfeiture, tends to the 
oppression of the debtor and to encourage liti- 
gation, is a cover for usury, is without any con- 
sideration to support it, is contrary to public 
policy and void,” ignoring the statute law of 
the state, the N. I. L. sec. 21 which was not 
cited by any one, so far as the report shows. 
We may regret that the N. I. L. should have ad- 
mitted a principle that, although frequently 
admitted, is not in accord with the law mer- 
chant as to negotiable instruments. Neverthe- 
less we cannot escape the conclusion that had 
this section of the statute of the state been 
cited to the court, the decision in this case 
would have been different, for it is not in ac- 
cord with the statute of the state. Morrison v. 
Ornbaum, 30 Mont. 111; 75 Pac. 953, 1904, hold- 
ing a note payable with reasonable attorney's 
fees entitles the holder to collect such fees 
when the note is not paid at maturity and it is 
placed in the hands of an attorney for collec- 
tion, even though no suit is brought, citing 
Session Laws, 1899, p. 124, instead of the N. I. 
L. sec. 21 (2) in effect March 7, 1903. Although 
the result was the same, yet sec. 21 does not 
contain the word “reasonable” and the court 
erred in citing the wrong statute as its au- 
thority. Prof. Brannan, p. 5 of his work on 
“The Negotiable Instruments Law,” erred, ap- 
parently in assuming that this decision was 
made under the N. I. L. Chesterton Bk. v. 
Walker, 163 Fed. 510; 90 C. C. A. 140 Md. 1908, 
holding that a contract in a note to pay a col- 
lection fee of five per cent if the note is not 
paid when due, is valid, to the extent of a 
reasonable fee actually expended or agreed to 
be paid, but no further. 
cited. What were counsel doing when they 
prepared their case for trial? 

First Nat. Bk. of Shawano v. Miller, 139 Wis. 
126; 120 N. W. 820, 1909. In this instance it is 
refreshing to come across a case where the N. 
I. L., to the law of the state, was cited and 
followed. The court said: “In all situations 
where the negotiable instruments law, passed 
in 1899, conflicts with our adjudication, as to 
instruments made subsequent to that time, the 


The N. I. L. was not, 





apparently overlooked, i. e. that the note 
sued on, otherwise negotiable in form, con- 
tained the statement that it was secured 
by a pledge of securities as collateral, and 
should they decline in value, the maker 
agreed he would pledge additional securi- 
ties satisfactory to the holder of the note, 
within 24 hours of demand on him by the 
holder so to do, or otherwise the note would 
mature at once, etc. It was held (correct- 
ly) that the note is non-negotiable under 
sec. 23 sub sec. 3 (4 subsec 3) being pay- 
able on a contingency. It was held further, 
p. 571 (incorrectly) that the case is gov- 
erned by the law merchant and that the 
note is negotiable thereunder. But neither 
the N. I. L. nor the law merchant deals 
with non-negotiable instruments. The case 
is, in reality, one in assumpsit, upon an 
agreement in writing cast in the form of a 
promissory note that the court found to be 
non-negotiable. That ends the case, so far 
as either the N. I. L. or the law merchant 
is concerned. ‘The discussions and argu- 
ments upon the first hearing and upon re- 
hearing, concerning other sections of the 
Act, of decisions thereunder and of old de- 
cisions, whether in the opinion or in the 


former rules.” To this it should be added in 
the interests of uniformity of decision as well 
as of uniformity of law, that in all cases where 
the negotiable instruments law is the law of 
the state and speaks, it governs, and prior 
statutes or decisions do not, even though to the 
same effect, and while they may be cited by 
way of illustration to explain the actual statute 
the N. I. L. is the real source of authority. Mc- 
Cormick v. Swem, 36 Utah 6; 102 Pac. 626, 
1909, citing the N. I. L. it was held that a pro- 
vision for an attorney’s fee does not render a 
note non-negotiable, and where the amount of 
the fee is left blank, the court will allow a 
reasonable sum. Mackintosh v. Gibbs, 79 N. 
J. L. 40; 74 Atl.’ 708, 1909, affirmed except on 
one point, 81 N. J. L. 577; 80 Atl. 554, 1911, cit- 
ing several sections of the N. I. L., including 
sec. 21 (2). Tipton v. Ellsworth, 18 Idaho, 207; 
109 Pac. 134, 1910. Newburn v. Banking & Trust 
Co. v. Duffy, 153 N. C. 62; 68 S. E. 915, 1910, 
affirmed, 156, N. C. 83, 1911. 

Holston Nat. Bk. v. Wood, 125 Tenn. 6, 1911. 
A clause in a note agreeing to pay 10 per cent at- 
torney’s fees and all expenses of collection, if 
not paid at maturity, is not invalid, but the 
court will see that only a reasonable amount is 
allowed, whatever the agreement may be. The 
N. I. L. was not cited. 
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dissenting opinion, are obiter dicta, and 
therefore call for no examination. This 
is the most remarkable of all the Louis- 
iana decisions in cases under the Act. These 
all show, particularly this one, that coun- 
sel and court are not learned in the law 
merchant, of the Act nor of the cases there- 
under. 

It is unnecessary to examine Thiel y. 
Butker, 125 La. 473: 51 So. 500, 1910, and 
Taylor v. Vosburg Mutual Springs Co., 128 
La. 364; 54 So. 907%, 1911, as the notes in 
suit in both cases were dated before the 
N. I. L. was approved in Louisiana (on 
June 29, 1904). 

To sum up: In the courts of Louisiana, 
state and federal, thirteen cases have aris- 
en under the N. I. L. In seven of those cases 
the N. I. L. was not cited, in five cases it 
was cited, and in one case while it was cit- 
ed in part, one section bearing upon the 
case was not cited, while in no case were 
any one of the hundreds of decisions under 
the same sections of the same uniform law, 
in other states that have adopted the N. 
I. L., referred to or cited by court or coun- 
sel, so far as the reports show. Uniform 
laws cannot be made effective under such 


treatment. AMASA Eaton, 
Providence, R. I. 








ACCIDENT INSURANCE—VISIBLE 
OF INJURY. 


MARKS 


PETERSON vy. LOCOMOTIVE ENGINEERS’ 
MUT. LIFE & ACCIDENT INS. ASS’N. 


Supreme Court of Minnesota. 


Dec. 5, 1918. 


144 N. W. 160. 


Plaintiff, a locomotive engineer, held an ac- 
cident policy issued by defendant. The by-laws 
precluded recovery for “an invisible injury un- 
less certified to by a medical expert designat- 
ed by the association.” Plaintiff's engine was 
derailed while running at a rapid rate. He sus- 
tained only slight external injuries, but there 
is evidence tending to show that for nearly two 
years, beginning a few days after the accident, 
he was mentally deranged, so as to unfit him 
for duty, and that this condition resulted from 
the accident. Held that, if his condition could 
be ascertained by observation or examination, 
it was a “visible injury” within the meaning 
of the by-law. 








TAYLOR, C. Plaintiff brought suit upon an 
accident policy issued by defendant, and re. 
covered a verdict. A motion for a new trial 
was denied, and defendant appealed. 

(1) While plaintiff, a locomotive engineer 
upon a Great Northern passenger train, was 
running at a rate of 45 or 50 miles per hour, 
his engine, for some unexplained reason, 
“jumped” the track and went down a 15-foot 
embankment. Plaintiff jumped or was thrown 
from the engine, and apparently was uncon- 
scious for a few moments, but arose unaided 
and went to the assistance of the fireman. 
The external marks of injury upon his person 
consisted of slight abrasions of the skin upon 
one of his elbows and one of his legs, and of 
black and blue spots which remained for sev- 
eral weeks: These wounds were superficial, 
and not of a serious nature. Immediately af- 
ter the accident he assured his friends that 
he had escaped without injury of any conse- 
quence. However, when requested to take out 
another train a few days later, he declined on 
the ground that he was not in fit condition to 
do so, and has never-since returned to work. 
There is evidence tending to show that his 
nervous and mental condition was abnormal, 
and his mind unbalanced to such an extent as 
to unfit him for work, for nearly two years 
after the accident. 

The policy in controversy entitled plaintiff 
to an indemnity of $15 per week for a period 
not exceeding 52 weeks,, “if totally disabled 
by accidental injury from following his voca- 
tion.” By their verdict, the jury found that 
he was disabled within the meaning of the 
policy. The by-laws of the association are 
made a part of the policy and contain the fol- 
lowing provision: ‘No claim for weekly in- 
demnity of any policy holder will be recog- 
nized when loss of time is caused by an in- 
visible injury; unless certified to by a medical 
expert designated by the association. Defen- 
dant never designated, and was never re- 
quested to designate, any medical expert to 
examine or certify as to plaintiff’s injury and 
contends that the injury, if any there is was 
an invisible injury within the meaning of the 
by-law, and that plaintiff cannot recover there- 
for in the absence of the prescribed certificate. 

The purpose of such a provision is to pro- 
tect the insurer against sham claims, by bar- 
ring the insured from recovering for alleged 
injuries of which there is no proof, except 
his own assertion. But it is well settled that 
visible injuries, within the meaning of such 
a provision, are not limited to external in- 
juries, but also include any internal injuries, 
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the existence of which may be ascertained 
through observation or examination. Union 
Casualty & Surety Co. v. Mondy, 18 Colo. App. 
395, 71 Pac. 677; Pennington v. Pac. Mut. 
Life Ins. Co., 85 Iowa, 468, 52 N. W. 482, 39 
Am. St. Rep. 306; Barry v. U. S. Mut. Acc. 
Ass'n. (C. C.) 23 Fed. 712; Id., 181 U. S. 100, 
9 Sup. Ct. 755, 33 L. Ed. 60; Menneilly v. Em- 
Liability Assur. Corp., 148 N. Y. 496, 
54, 31 L. R. A. 686, 51 Am. St. Rep. 
716; Gale v. Mutual Aid & Acc. Ass’n., 66 Hun, 
600, 21 N. Y. Supp. 893; Horsfall v. Pac. Mut. 
Life Ins. Co., 32 Wash. 132, 72 Pac. 1028, 63 L. 
R. A. 425, 98 Am. St. Rep. 846; Thayer v. 
Standard Life & Acc. Ins. Co., 68 N. H. 577, 
41 Atl. 182; Dent v. Railway Mail Ass’n. (C. 
C.) 183 Fed. 840. 


ployers’ 
43 N. E. 


[2] If plaintiff’s mental derangement was 
such as to be observable and could be ascer- 
tained by proper examination, we think it 
was a visible injury within the meaning of 
the by-law. Of course it must be shown to 
have resulted from the accident before a re- 
covery can be had. But the evidence tending 
to show that the derangement existed, that it 
was observable, and that it resulted from in- 
juries received in the accident, was sufficient 
to make these questions proper matters for 
determination by the jury. 

[3] 2. In defining the meaning and effect of 
the by-law the court, among other things, 
charged the jury: “If it can be determined 
from the facts in the case that the thing which 
produced the internal injury came from the 
outside, that will be sufficient to come within 
the terms of this section. So if you conclude, 
from all the evidence in the case, that the in- 
jury which he complains of—the mental dis- 
turbance—was due to an outside force, either 
from jumping or falling from the engine, and 
that that was the proximate cause of this in- 
jury, then he would be entitled to recover, pro- 
viding you find that the injury existed as 
claimed by him; that is, the result of the in- 
jury—the disturbance of the mind.” 

The jury must have understood from the 
instructions that if the injury resulted from 
external force, the by-law did not bar recov- 
ery therefor, even if the injury was invisible. 
They were told in substance that if the al- 
leged injury existed, and “was due to an out- 
side force,’ plaintiff was entitled to recover. 
Whether the injury was visible was not sub- 
mitted to them to determine. The charge 
practically eliminated this provision of the by- 
laws from the case, and submitted to the jury 
only the question as to whether plaintiff's 





mind had been unbalanced as claimed, and, if 
so, as to whether that condition resulted from 
the accident. This was error. Whether the 
injury was visible was not established con- 
clusively, and should have been left to the 
jury to determine. 


Order reversed. 


Note.—Accident Causing Visible Mark, of ae 
Injury on the Body.—The clauses in policies on 
this subject vary somewhat, and are not only 
strictly construed but also rigidly against com- 
panies. We find no clause like that in the instant 
case, and no case seems to cover the clause. All 
the company required in this case was that if 
there was an invisible injury, it should have op- 
portunity tc have a medical expert selected by it- 
self certify to the fact. Here there was slight 
abrasions, but they were superficial and the ac- 
cident may have had or not something to do 
with the injury. These abrasions were slight 
proof, if any, in this direction. They scarcely 
had anything to do with the case. All the cases 
cited consider clauses providing for absence of 
visible marks. This one scarcely doees. In Men- 
neiley v. Employers’ Liability a <s 148 
N. Y. 606, 43 N. E. 54, 51 Am. St. 716, 31 
L. R. A. 686, the policy provided F ang it” “does 
not insure against death or disablement from ac- 
cidents that shall bear no eternal and visible 
marks.” Deceased was alléged to have died 
from the inhaling of gas accidentally escaping 
into his room. There were no visible marks of 
the accident upon his body, but when artificial 
respiration was produced it was perceived that 
illuminating gas emanated therefrom. This was 
held to take the death out of the exception. The 
court thought it was difficult to understand pre- 
cisely what was meant, but deemed it more 
reasonable to say that external evidence must be 
perceptible and not necessarily that there must 
be “external and visible marks on the body.” 
We do no: see how this may be so, as “marks” 
mean signs and “external” must refer to some- 
thing as to which there may be an interior—a 
something affected by an accident. 

The clause in Horsfall v. Pac. M. L. Ins. Co., 
32 Wash. 132, 72 Pac. 1028, 63 L. R. A. 425, 98 
Am. St. Rep. 846, speaks of injuries of which 
“there are no visible external marks on the body 
(the body itself not being considered such mark) 
produced at the time of and by the accident.” 
The evidence showed that immediately: after the 
accident the deceased became deathly pale and 
sick, his hands and feet cold and the perspira- 
tion stood out on his face and hands. The next 
day his skin became bluish gray in color and 
so remained until his death. The court thought 
these were visible, external marks within the 
terms of the policy. This seems a harsh con- 
struction. These marks were reflex—coming 
from an internal cause, and seem to be within 
the bracketed clause, supra, as otherwise what 
does that mean? 

The clause in ee v. Pac. M. L. Ins. 
Co., 85 Iowa 468, 52 N. W. 482, 39 Am. St. Rep. 
306, says the “insurance shall not cover disap- 
pearances nor injuries of which there is no vis- 
ible, external mark upon the body of the in- 
sured.” The injury was alleged to be a wrenched, 
bruised and ‘strained back, and there was con- 
ceded to be no visible mark on the body at the 





140 


CENTRAL LAW JOURNAL 








time of the injury. The evidence is not set out 
but it was said there was evidence from which 
the jury could fairly find that the effects of the 
grain were visible within a few days after the 
accident. The change shown in case next before 
this one must have been induced by this decision. 
It was said also: “The contract does not con- 
template that there must be bruises, contusions 
or lacerations on the body, or broken limbs.” 
We fail to see under this view how in any way 
it could have any effect at all. 


@ In Robinson vy. Masonic Protective Asso., 88 
Atl. (Vermont) 531, the clause excepted “for 
any disability where there shall be no external 
or visible sign or symptom of disease or bodily 
injury,” and bodily injury was defined to in- 
clude “only the result of external, violent and 
accidental means, leaving on the body marks of 
contusions or wounds visible to the naked eye.’ 
The plaintiff did not know when or that he had 
received any injury, but on the day after he, as 
road commissioner, used an iron crowbar in 
helping to replace some stones that had fallen 
from an abutment of a bridge, his finger began 
to swell and be painful, there being no abrasion 
on the skin. The finger grew worse steadily and 
severe felon developed. The court thought that 
if plaintif’s finger was bruised and the felon 
developed naturally therefrom the felon consti- 
tuted “external and visible marks of a wound, 
though at the time the wound was not visible to 
the naked eye.” 

There was cited in support of this view 
Thompson yv. Loyal Protective Asso., 167 Mich. 
31, 132 N. W. 554, under such a clause as above. 
There a boiler house foreman claimed injury 
while cleaning the inside of a boiler. He went 
home and went immediately to bed and on his 
right side there was red inflamed mark as large 
as a hand. He grew worse and died five days 
later, quite a dissimilar case it appears to us. 
There was room to believe an external violent 
iniury left an immediate visible sign of bodily 
injury. 

In Thayer v. Ins. Co., 68 N. 577, 41 Atl. 
182, there was an immediate visible mark on the 
body as the policy stated. So also in Dent v. 
Railway M. Assn., 183 Fed. 840. 

In Unior. C. & S. Co., 18 Colo. App. 395, 
71 Pac. 377, the clause excepted injury of which 
there is no visibie mark on the body. All that 
was shown was a violent stop and jar of a 
train and insured became seriously ill, autopsy 
revealing a congested condition of the brain on 
the right side. Recovery was allowed to stand 
under authority of Mutual Acc. Asso., 131 U. S. 
100, in which it was said that such a provision 
does not mean the injury must be external. This 
may be true but the accident was required to 
produce an external mark of the iniury to the 
body, whether the external mark indicate a se- 
rious internal injury or not. 

It must be admitted an insurance company ap- 
pears to have more difficulty in expressing itself 
unambiguously than any other contracting party, 
of which we know. But it is greatly to blame, 
for such clauses as these are arbitrary in their 
nature. There is just as certain a way of know- 
ing whether an accident causes injury when it 
leaves no external mark as where it does leave 
one, as for example see the Menneily case, supra. 
Courts tike to save contracts and not see them 
forfeited by arbitrary clauses which look after 
like snares than anything else. 





HUMOR OF THE LAW. 


A man went to a judge and asked whether 
he could bring suit for slander against a map 
who had called him a rhinoceros. 

“Why, certainly,” said the judge. 
did he call ycu that?” 

“About three years ago.” 

“Three years ago! And you only start suit to- 
day!” 

“But, 


“When 


your Honor, yesterday I saw a rhi- 


noceros for the first time.’—Newark News. 


Legal Confusion. A Cleveland lawyer tells 
how, during a trial, one of the jurors suddenly 
rose from his seat and fled from the court room, 
He was, however, arrested in his flight before he 
had left the building and brought back. 

“I should like to know what you mean by 
such an action as this?” said the judge, in a 
lenient tone, however, as he knew the man, an 
elderly German, to be a simple, straightforward 
person. 

“Vell, your Honor, I will explain,” said the 
juror. ‘Ven Mr. Jones finished mit his talking 
my mind vas clear all through, but ven Mr, 
Smith begins his talking I become all confused 
again already, and I says to myself, ‘I better 
leave at vonce, und stay away until he is done, 
because, your Honor, to tell the truth, I didn’t 
like der vay der argument vas going.’’—Cleve- 
land Leader. 


A commission in lunacy had called a woman 
to the witness stand. 

“And now,” said the commission’s counsel to 
her, “what is your ground for claiming that 
the accused is insane?” 

The woman gulped, wiped her eyes, and an- 
swered: 

“Well, gentlemen, he took me to the theater 
twice in one week. Each time we went in a 
taxicab, we had supper each time after the per- 
formance; and each time he bought me choco- 
lates and flowers. He didn’t go out to see a 
man between the acts, either.” 

“But, madam,” said a commissioner, “surely 
these actions do not prove insanity on the ac- 
cused’s part.” 

“But you forget, sir,’’ said the lady, with a 
sad smile, “you forget that the accused is my 
husband,.’—San Francisco Argonaut. 


The young lawyer had opened his office that 
very day, and sat waiting for clients. A step 
was heard outside, and the next moment 4 
man’s figure was silhouetted against the ground 
glass of the door. Hastily the legal fledgling 
stepped to his brand-new telephone, and, tak- 
ing down the receiver, gave every appearance 
of being deep in a business conversation. 

“Yes, Mr. Smith,” he was saying, as the man 
entered, “I’ll attend to that corporation mat- 
ter for you. Mr. Jones had me on the phone 
this morning, and wanted me to settle a dam- 
age suit, but I had to put him off, as I’m so 
busy with cases just now. But I'll try to sand- 
wich your matter in between my other cases 
somehow. Yes, yes. All right. Good-by.” 

Hanging up the receiver, he turned to his 
visitor, having, as he thought, duly impressed 
“« me, sir,”’ the man said, “but I’m from 


the telephone company. I’ve come to connect 
up your instrument.”—Top Notch Magazine. 
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WEEKLY DIGEST. 


Weekly Digest of All the Current Opinions of 
All the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


Alabama 
California 
Colorado 
Florida .... 
Georgia 
Illinois... 
Indiana 29, 46, 50, 
Massachusetts 5 13, 22, 35, 6 
Mississippi 
Nevada 
New York..1, 2, 4, 5, 19 
58, 59, 73, 76. 
North Carolina 


ocesacsisguasaniebcatsieilcninsuesbisiasehaedap tent aaae 42, 
40 





Oklahoma ‘ . a : 87 
Oregon 71 
Unitel States S. C. 53, 63 
Washington 2 47 
West Virginia 88 





1, Attorney and Client—Death.—Where an 
attorney dies before he has prosecuted to a 
judgment or settlement a litigation which he 
has undertaken to conduct for a certain com- 
pensation, the contract terminates.—Sargent v. 
New York Central & Hudson River Railroad 
Co. N. Y., 103 N. E. 164. 

2.——-Misconduct.—Attorney for the adverse 
party may properly interview all the witnesses, 
whether favorable or unfavorable, and money 
map be legitimately paid for the reasonable 
expenses of such an investigation without any 
implication of misconduct of the attorney.—In 
re Robinson, N. Y., 103 N. E. 160. 

3. Bankruptey—Jurisdiction.—Under Bankr. 
Act, § 23b, providing that suits may only be 
maintained by the trustee in bankruptcy in the 
courts where the bankrupt might have brought 
them, the court of bankruptcy has no jurisdic- 
tion to determine the right of the trustee to 
property which was not in the possession of 
the bankrupt when he filed his petition.—Chi- 
eago Title & Trust Co. v. National Storage Co., 
Ill, 108 N. E. 227. 

1. Bitls and Notes—Forgery.—Forgery , of 
bills of lading attached to draft, but not men- 
tioned therein, held not to entitle drawee to re- 
cover payment from payee or indorsee who did 
not guarantee the genuineness of the bills of 
lading nor know of their fraudulent characte:. 
—Springs v. Hanover Nat. Bank of City of 
New York, N. Y., 103 N. E. 156. 

‘.... 
from 


Lex Loci.—Where plaintiff purchased 
defendants a bill of exchange in a set 
of two, payable in Austria, and the first of the 
set was stolen and payment made under a forg- 
ed indorsement, such payment under the Aus- 
trian law held to discharge the bill, and plain- 
tiff could not recover.—Casper v. Kuhne, 144 
N. Y. Supp. 502. 

6.—Negotiable Instruments Law.—The lim- 
ited defenses under the Negotiable Instruments 
Law as against holders for value do not apply 
When the note remains in the hands of the 
Payee until after maturity.—St. Petersburg 
Novelty Works v. Battle, Fla., 63 So. 445. 





7. Cancellation of Instruments—Pleadings. 
—The petition in an action to rescind a con- 
tract for fraud must charge that a materral 
misrepresentation known by defendant to be 
false was made by him with intent to induce 
plaintiff to contract, and the plaintiff relied 
upon and was deceived and damaged by such 
misrepresentations.—Sipes v. Dickinson, Okla., 
136 Pac. 761. 

8. Restoration of Condition.—The fact that, 
since an exchange cf deeds between plaintiff 
and defendant, the mortgage executed to de- 
fendant by plaintiff upon the property con- 
veyed to him has been assigned to a bona fide 
purchaser would not prevent a rescission of 
the contract of exchange, en the ground that 
the parties cannot now be placed in statu quo. 
—Dzuris v. Pierce, Mass., 103 N. E. 296. 

9. Carriers of Goods—Bill of Lading.— 
Where the waybill of a freight shipment, which 
was delivered to defendant as a _ connecting 
carrier, directed that the order bill of lading, 
properly indorsed, should be surrendered before 
delivery, the carrier must comply with those 
directions, and cannot deliver .the shipment 
without the bill—Voghel v. New York, N. H. & 
H. R. R., Mass., 103 N. E. 286. 

10. Charges.—A carrier receiving property 
against which charges are lodged held required 
to receive payment before voluntarily deliver- 
ing the property.—Cleveland, C. C. & St. L. 
Ry. Co. v. Anderson Tool Co., Ind., 103 N. E. 
102. 

11.——_Charges.— Where a carrier waives pre- 
payment and the consignee refuses to take the 
goods and the carrier legally sells the goods to 
enforce its lien, and there is still a balance due, 
the consignor is liable for such balance.—Jelks 
v. Philadelphia & Reading Ry. Co., Ga., 80 S. E. 
216. 

12. Carriers of Live Stock—Reduced Rate.— 
A stipulation in a shipment contract, that the 
shipper has examined the car, and agrees that 
it is suitable for transporting the live stock, 
is valid when the consideration therefor is re- 
duced freight rate.——Seaboard Air Line Ry. v. 
McRae & Bro., Ga., 80 S. E. 211. 

13. Carriers of Passengers — Proximate 
Cdéurse.—Where an intoxicated person is ejected 
from a train and put in a place of safety, the 
liability of the railroad company ends, and it 
is not liable because, on leaving the place of 
safety, the intoxicated person is killed.—Mur- 
phy v. Boston & M. R. R., Mass., 103 N. E. 291. 

14. Relation of Passengers.—The relation 
of an office clerk, as affecting the care required 
in the operation of an elevator on which the 
clerk was being carried to her work, was that 
of passenger.—Putnam vy. Pacific Monthly Co., 
Ore., 136 Pac. 835. 

15. Chattel Mortgages—Description.—A mort- 
gage on “my crop of cotton and corn now plant- 
ed in F. county, Ga., 23d district and 3d sec- 
tion, consisting of 75 acres in cotton and 25 
acres in corn,” is not void for want of sufficient 
description, as it may be made certain by parol. 
—First Nat. Bank v. Rome Mercantile Co., Ga., 
80 S. E. 210. 

16. Constitutional Law—National Banks.— 
Depositors in national banks are not denied 
the equal protection of the laws by the tax im- 
posed under P. S. Vt. §§ 804-820, on interest- 
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bearing deposits because depositors in state 
banks are exempted from taxation on their de- 
posits up to $2,000 on which the depositors are 
locally taxable.—Clement Nat. Bank y. State of 
Vermont, 34 Sup. Ct. Rep. 31. 


17. Contracts—Consideration.— Where under 
the law three of the thirteen saloons in a town 
would be compelled to go out of business, and 
the saloon Keepers agree that three of them, 
including plaintiff, should be given $500 each to 
retire, there was a valuable consideration for 
the promise to pay.—Jones y. Maes, Wash., 136 
Pac. 680. 

18.——Contractural Relation.—A contractural 
relation may exist prior to the execution of 
the subsequent formal contract contemplated 
by the parties.—Loewi v. Long, Wash., 136 Pac. 
673. 

19. Illegal Compensation.—An agreement, 
which was void because made in consideration 
of the withdrawal of a prosecution for grand 
larceny theretofore begun against the other 
party, could not afterwards be ratified so 
as to give it any validity.—Strauss Linotyping 
Co. v. Schwalbe, 144 N. Y. Supp. 649. 

20.——Practical ‘ Construction. — Where a 
written contract is uncertain, and the parties 
by their conduct have placed a reasonable con- 
struction upon it, such construction is binding 
where not wholly at variance with the correct 
legal interpretation of the terms of the con- 
tract.—Holmes vy. Stearns Lumber & Export Co., 
Fla., 63 So. 449. 


21. Corporations—Bequests.—A foreign cor- 
poration authorized by its charter to take and 
hold real and personal property may take a be- 
quest under a will.—Cornwell v. Mt. Morris 
Methodist Episcopal Church, W. Va., 80 S. E. 
148. , 

22. Receiver.—A receiver of an insolvent 
corporation was entitled to set off the amount 
due from a stockholder on his statutory lia- 
bility for debts of the corporation against the 
claim of the stockholder’s estate for money due 
from the corporation.—Cople v. Taunton Safe 
Deposit Co., Mass., 103 N. E. 288. 

23. Scope of Agency.—The general officers 
of a corporation have implied authority to act 
in accordance with the general usage of such 
corporations, and their acts within the scope 
of such authority bind the corporation as 
against one who does not know of a lesser au- 
thority.—Traitel Marble Co. v. Brown Bros., 144 
N. Y. Supp. 562. . 

24. Secret Profit—Where the directors of 
a corporation perfected a compromise with an 
estate which owned many of its obligations and 
thereby made a secret profit, held, that they are 
liable to account to the corporation for the 
profits made, being constructive trustees.—Bill- 
ings v. Shaw, N. Y., 103 N. E. 142. 

25. Subscription.—Where the rights of 
creditors intervene, property transferred to a 
corporation in payment of shares must be equal 
in value to the amount of the subscription, re- 
gardless of the subscribers’ good faith.—Lantz 
v. Moeller, Wash., 136 Pac. 687. 

26. Covenants — Building Restrictions. — 
Where a uniform improvement plan has been 
adopted for land which is subdivided into lots, 
and the lots are conveyed under deeds contain- 





ing a restrictive covenant in conformity with 
such plan, the covenant is enforceable by any 
guarantee as against any other.—Davidson y., 
Dunham, 144 N. Y. Supp. 489. 

27. Constructive Notice.—A wife who took 
title to land through an intermediary from her 
husband, whose deed containing covenants re- 
stricting the use of the land was on record, had 
notice of such covenants, and was in no better 
position to resist their enforcement than the 
husband would have been.—Van Sant v. Ross, 
Ill., 103 N. E. 194. 

28. Criminal Law—Photograph.—It was 
proper to admit a ‘photograph of the witness 
robbed showing the injured condition of his 
neck, where the evidence showed that the pho- 
tograph correctly showed its condition immedi- 
ately after the assault, allowing for the ordi- 
nary change caused in five or six days.—State 
v. Fateh-Mohamed, Wash., 136 Pac. 676. 

29. Dedication—Abutting Owners.—Owners 
of land abutting on a dedicated street have ti- 
tle to the center of the street where the street 
was dedicated by a predecessor in title, who 
owned such abutting land, and so are entitled 
thereto on vacation of the street.—Jose v. Hun- 
ter, Ind., 103 N. E. 392. 

30. tevocation.—Where there is nothing 
beyond the owner’s declaration, and there is no 
acceptance thereof by the public, the dedication 
may be revoked at the pleasure of the owner, 
—Shearer v. City of Reno, Nev., 136 Pac. 705. 


31. Deeds—Voluntary Intoxication—A deed 
executed by a person unable to know the nature 
of his act is voidable by the person himself, 
though the incompetency be produced by volun- 
tary intoxication.—Coody v. Coody, Okla., 136 
Pac. 754. 

32. Diverce—Estoppel.—The contention that 
a husband who has wrongfully abandoned his 
wife should not be allowed to take advantage 
of conditions brought about by his own miscon- 
duct is without force in the husband’s action 
for an absolute divorce under Laws 1907, c. 89, 
as amended by Laws 1913, ec. 165, making sepa- 
ation for ten successive years a ground for ab- 
solute divorce.—Cook v. Cook, N. C., 80 S. E. 
178. 

33. Domicile—Distinguished from Residence. 
—“Domicile” is a modern doctrine quite distinct 
from residence, and applies to a person's loca- 
tion within a sovereign state or territory and 
not to his residence in a particular city or 
town, and consists of both animus and factum. 
—In re Grant’s Estate, 144 N. Y. Supp. 567. 

34. Eminent Domain—Estoppel.—Where a 
land owner sees a railroad company construct- 
ing its road through his land, and makes no 
objection until it is completed, he is estopped 
to sue in ejectment, or enjoin the operation 
of the railroad.—Dulin v. Ohio River R. Co., W. 
Va., 80 S. E. 145. : 

35. Equity—Mutual Mistake.—Equity will 
grant relief from a conveyance made upon a 
misunderstanding as to the subject-matter of 


the contract, though it be innocent on the part 
of both parties; this ground of equitable re- 
lief being distinct from the reformation of con- 
tracts made by mutual mistake.—Dzuris Vv. 
Pierce, Mass., 103 N. E. 296. 

36. Pleading.—Parties to a suit in equity 
are only entitled to such relief as is within the 
scope of the bill; the decree being limited by 
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the praver for relief.—Warner v. Mettler, IIL. 
103 N. E. 259. 

37. Evidenee—Burden of Proof.—As a g.,: 
eral rule, the burden of proof rests upon 
party who would be defeated if no evidence 
all were offered.—Stephens y. St. Louis Un 
Trust Co., 1ll., 103 N. E. 190. 


38.——Lost Records.—Where a judicial record 
of which the parties interested have no copy 
has been destroyed by fire, its contents may 
be established by parol in a subsequent suit to 
which it is material—Williams v. Richardson, 
Fla., 63 So. 446. 

39. Executors and Administrators—Funeral 
Expenses.—The surrogate has no power to di- 
rect the executors to pay more than reasonable 
funeral expenses, whether the undertaker’s 
lontract Was express or implied.—In re Craw- 
ford’s Estate, 144 N. Y. Supp. 565. 

40. Frauds, Statute of—Memorandum.—aA re- 
ceipt for a deposit on 40 acres of land at 
$2,200,,signed by a person owning six lots cos- 
taining 120 acres, was insufficient as a memo- 
randum in writing within Civ. Code, § 1624.— 
Hines v. Copeland, Cal., 136 Pac. 728. 

41. Reformation in Equity.—A _ court of 
equity may reform a written contract for the 
sale of real property to make it conform to the 
agreement of the parties, whether the mistake 
consists in the inclusion or the omission of 
something which was intended, since the stat- 
ute of frauds does not apply to such a case.—- 
Froyd v. Schultz, 111, 103 N. E. 220. 

42. Fraudulent Conveyances—Notice to Gran- 
tee.—Conveyance by an insolvent debtor with 
intent to defraud held void as to creditors, re- 
gardless of the adequacy of the consideration, 
where the purchaser knows or should know of 
such fraudulent intent.—Waddle v. Great South- 
ern Phosphate Co., Ala., 63 So. 462 

43. Gaming—Stakeholder.—Where a gaming 
contract itself does not amount to a violation of 
a penal statute, either party may withdraw 
his money from the stakeholder at any time be- 











fore it is paid over.—Schenck v. Hirshfield, 
Cal., 136 Pac. 725. 
44. Gifts—Delivery.—An owner of land who 


entirely on his own initiative, without the re- 
quest or suggestion of any other person and 
without the previous knowledge of the grantee, 
executed and recorded a deed of land to his 
daughter could not have such deed set aside. 
—Britton v. Esson, Ill. 103 N. E. 218. 

45. Guaranty—Measure of Damages.—On 
breach of defendant’s guaranty that notes and 
securities of a company would be turned over 
to plaintiff as collateral if plaintiff would tak 
them up, the measure of damages was the ac- 
tual loss, and not the amount advanced.—Noyes 
v. Adams, Wash., 136 Pac. 696. 

46. Guardian and Ward—Ratification.—While 
a ward whose property was dissipated by the 
guardian could assert his claim against the 
firm receiving the property, he was not bound 
to do so, but could hold the guardian, and hence 
the guardian’s official surety, responsible there- 
for.—National Surety Co. y. State, Ind., 103 N. 
E. 105. 

47. Husband and Wife—Community Prop- 
erty.—A cause of action for an indecent assault 
upon a married woman arising during the ex- 
istence of the marriage was community prop- 


erty.—Schneider v. Biberger, Wash., 136 Pac. 
701. 
48.—-_Commu nity Property.—There is nothing 


in the federal laws which prevents the appli- 
cation, where a patent has been issued to a 
homestead entryman, of the local law that land 
in the state, acquired by a husband under the 
homestead laws, is community_ property.— 
Buchser v. Buchser, 34 Sup. Ct. Rep. 46. 

49. Indietment and .Information—Separate 
Counts.—Separate counts for burglary and lar- 
ceny, and for larceny and receiving stolen 
zoods, may be joined in the same indictment.— 
People v. Moeller, Tll., 103 N. E. 216. 

50. Injunetion—Descriptio Personae.—Where 
an injunction bond was entitled “Henry Craw- 
ford v. Davis H. Forsythe, Trustee, and David 
Spindler, Surveyor,” the expression “surveyor 
may be treated as descriptio personae, not re- 
quiring the surveyor, who individually procured 
the dissolution of the injunction, to sue on the 





bond in his official capacity.—Crawford v. Spin- 
dler, Ind., 103 N. E. 388. 

51. Insurance—Apparent Authority.—In ab- 
sence of statute, insurance companies may limit 
the authority of their agents, and an applicant 
dealing with an agent whose authority is ex- 
pressly limited by the application cannot take 
advantage of any act of the agent in excess of 
such limited authority—Modern Woodmen of 
amore v. International Trust Co., Colo., 136 

ac. ° 


_ 52.——Description of Property.—Where there 
1s an inaccuracy in the description of the prem- 
ises in a policy, the erroneous part of the de- 
scription may be rejected without affecting the 
policy, 2 oneva? remains to identify the prem- 
ises intended.—Curnen vy. Law Union & R 
Ins. Co., 144 N. Y¥. Supp. 499. 2: Band 
53. Internal Revenue—Excise Tax.—Income 
derived by receivers of street railways where 
they are required to operate same under the 
ee r+! bres’ ere is not subject to the 
excise tax.—Unite tes v. Whitri 
Ct. Rep. 24. " ee 
54. Judgment—Res Judicata.—A judgment o 
the merits includes everything that “ves of 
might have been litigated in the case as it came 
before the court.—Coyle v. Taunton Safe De- 
posit & Trust Co., 103 N. E. 288. 


55.—Splitting Cause of Action.—Where 
plaintiff, an issurer, received an assignment of 
the rights of an owner for injuries to his au- 
tomobile, which was insured by Plaintiff, the 
owner’s recovery for personal injuries sus- 
tained in the same accident did not bar recov- 
ery on the assignment.—Underwriters at Lloyd’s 
- Co. v. Vicksburg Traction Co., Miss., 63 So. 
56. Libel and Slanders—Bill of Particulars.— 
In an action for slander which caused mer- 
chants and others to cease dealing with plain- 
tiff, defendant is entitled to a bill of particu- 
lars as to the names of the persons who ceased 
to so deal, where the complaint was such that 
plaintiff might prove that others than those 
mentioned had severed business relations.—Ka- 
yata v. Ontra, 144 N. Y. Supp. 475. 

57.— —Damages.—When damages are s 
for the uttering of words actionable nee eee 
law presumes damages, and compensatory dam- 
ages may be awarded without proof of injury. 
—RBarringer v. Deal, N. C., 80 S. E. 161. 

58. Privilege.—The reason for the privi- 
leged character of reports of judicial proceed- 
ings is the public interest in having the pro- 
ceedings made public in order to give greater 
security in the proper administration of jus- 











tice.—Lee v. Brooklyn Union Pub. Co., N. Y., 
103 N. E. 155. 

59. Limitation of Actions—Waiver in Ad- 
vance.—Statutes of limitation being enacted 


out of considerations of public policy. a person 
cannot in advance waive the benefit of the stat- 
ute, and hence obligors in a bond who attempt- 
ed to waive the benefit of the statute are not 
disbarred from pleading it.——Mutual Life Ins. 
Co. of New York v. United States Hotel Co, 
144 N. Y. Supp. 476. 

60. Malicious Prosecution—Probable Cause. 
—wWhere the facts are admitted or established, 
the question as to whet is probable cause is a 
question of law, leaving it to the iury to decide 
only whether the facts exist.—Humphries __ v. 
Edwards, N. C., 80 S. E. 165. 

61. Marriage—Duress.—The duress sufficient 
for the annulment of a marriage must clearly 
have dominated throughout the transaction so 
as to disable the one influenced from acting as 
a free agent.—Beeks v. Beeks, Fla., 63 So. 444. 

62. Master and Servant—Assumption of 
Risk.—While a servant assumes the ordinary 
risks and perils of the service in which he is 
engaged, he does not assume the risk of the 
employer’s negligence or failure to exercise or- 
dinory care not to increase the risks of the 
employment.—Lynch_v. Carolina, C. & Ry. 
Co., N. C., 80 S. E. 1738. 

63. Federal Employers’ Liability Act.—Em- 
ployes, though inactive, are on duty within the 
meaning of Act March 4, 1907, where they are 
under orders, liable to be called on at any mo- 
ment.—Missouri, K. & T. Ry. Co. of Texas y. 
United States, 34 Sup. Ct. Rep. 26. 
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64. Indemnity of Insurance.—One who in- 
sures an employer against liability for personal 
injuries to his servant is not a proper party 
to an action by the servant for personal in- 
juries, unless the contract expressly provides 
that it is for the benefit of the injured em- 
ployes and the payment of recovertes by them. 
ane v. McDowell Furniture Co., N. C., 80 


65. Statutory Violation.—In an action 
against a mine operator, where the plaintiff 
counts on his willful violation of the Mines and 
Miners Act, the defendant is liable if the injury 
is the result of a violation of the statute, even 
though coupled with the negligence of a third 
person, or inevitable accident, or some inani- 
mate thing.—Brunnworth v. Kerens-Donnewald 
Coal Co., Ill, 103 N. E. 178. 

66. Mortgages—Default.—Though; the par- 
ties agree that, upon default in payment with- 
in a fixed time, a deed given as a mortgage 
shall become absolute, such deed is in effect a 
mortgage.—Farrow v. Works, Okla., 136 Pac. 
739 














67. Fraud.—Where a mortgagee is induced 
to release his mortgage by fraud or through 
mistake, it may be restored in equity and be 
given its original priority as a lien if the rights 
of the innocent third parties will not be af- 
fected.—Voris v. Ferrell, Ind., 103 N. E. 122. 

68. Negligence—Imputability.—The negligence 
of the driver of an automobile, with whom 
plaintiff was riding when struck by a railroad 
train, could not be charged against him, and, 
if contributory only, could not relieve the rail- 
road company from liability for its negligence. 


—Lake Erie & W. R. Co. v. Reed, Ind., 103 N. 
E. 127. 
69. Independent Contractor.— That the 





negligence of an independent or subcontractor 
co-operated with the negligence of the general 
contractor in causing injury to an employe of a 
subcontractor would not relieve the general 
eontractor from liability—Galli v. Drapeau, 





Mass., 103 N. E. 304. 
70. Licensees.—An owner of private prop- 
erty which children are licensed to use, or 


known to frequent by reason of the conditions 
thereon, must not leave it in a dangerous con- 
dition.—Knapp v. Doll, Ind., 103 N. E. 385. 

71.——Pleading.—Where the comphmint does 
not negative plaintiff's negligence, proof of his 
negligence is not admissible under the general 
issue.—Edelfson v. Portland Ry., Light & Pow- 
er Co., Ore., 136 Pac. 832. 

72. Nuisance—Prior Existence.—That defen- 
dant had established a pond in the locality of 
plaintiff's residence before plaintiff purchased 
the same is no defense to an action for in- 
juries occurring after plaintiff purchased the 
property.—Meyer v. Bichow, Ala., 63 So. 487. 

73. Partnership—Surviving Partner.—Upon 





death of a partner, surviving partners held to 
hold the firm’s assets as legal owners. with 
exclusive possession and control thereof, and 
with the right in good faith to disnos of the 
assets and close the partnership affairs.—Cos- 
tello v. Costello, N. Y., 103 N. E. 48. 

74.——Torts.—One, or any, or all of the nart- 
ners may be sued, after the dissolution of the 
partnership, for a tort committed by a servant 
of the firm in the course of his emnlovment.— 
Heidenreich v. Bremner, IIl., 103 N. E. 275. 

75. Partition—Caveat Emptor.—A judicial 
sale in partition of land with standing timber 
thereon is a sale of an interest in land, and 


the purchaser acquires title to it though it has 
been previously conveyed by an instrument not 
recorded or filed. and of which the purchaser 
has no vroaticee.—Weir v. Snider Saw Mill Co., 
Ohio, 103 N. E. 133. 

7k. Prinvcival and Surety—Collateral Securitv. 
—Where defendants executed a bond as col- 
lateral security for a bond and mortgage due in 
1880, the right of action on their bond accrued 
upon the maturity of the principal debt and 
nonpayment.—Mutual Life Insurance Company 
of New York v. United States Hotel Co., 144 N. 
Y. Supp. 476. 
Que Warranto—FEstoppel.—Relators by 
participating in proceedings for the organiza- 
tion of a drainage district held barred from the 
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right to maintain an information in the nature 
of a quo warranto to test the legality of the 
organization of the district.—People v. Crowley, 
Ill., 103 N. E. 173. 


78. Sales—Subrogation.—A second purchaser 
of an article is not subrogated to the first pur- 
chaser’s right of action against the original 
seller for breach of warranty of quality, though 
he assumes payment of the original purchase 
price.—Walrus Mfg. Co. v. McMehen, Okla., 136 
Pac. 77 . 


tia 

79. Speeifice Performance—Wife’s Dower.— 
Where a married man agreed to convey land 
free from incumbrances, and his wife refused 
to join in the conveyance, the court may give 
the purchaser specific performance, with abate- 
ment for the value of the wife’s inchoate in- 
terest.—Bethell v. McKinney, N. C., 80 S. E. 162. 


80. Torts—Joint.—Torts which are several 
do not become joint by the subsequent interming- 
ling of their consequences, where no concert of 
tortious action or consequence is intended by 
the parties or implied by law.—Standard Phos- 
phate Co. v. Lunn, Fla., 63 So. 429. 


81. Trade-Marks and Trade-Names— Adoption 
of Name.—A corporation, a partnership, or in- 
dividual may adopt a trade-name under which 
business can be transacted, actions prosecuted, 
and the title to property acquired and trans- 
ee v. Williams, Mass., 103 N. E. 
298. 


82. Damages.—Where, in a suit to enjoin 
the infringement of a trade-mark, a decree pro 
confesso was entered as to the infringement, 
damages were properly allowed for _ proven 
profits as an incident of the injunction.—Ar- 
guelles v. Sabio, Fla., 63 So. 428. 

83. Trusts—Directions by Court.—To entitle 
a trustee to sustain an application to the court 
for directions, {t must appear that he is hon- 
estly in doubt as to the proper construction of 
the instrument under which he is acting, as to 
the disposition of the funds in his hands, or the 
course of action he ought to take under the cir- 





cumstances.—Warner y. Mettler, Ill, 103 N. E. 
259. 
84. Resulting Trust.—Where the beneficial 





interest is not to go with the legal title con- 
veyed, a trust results in favor of the person 
for whom the equitable interest is intended.— 
J. I. Case Threshing Mach. Co. v. Walton Trust 
Co., Okla., 136 Pac. 769. 

85. Usury—Elements of.—Elements of a usu- 
rious contract are loan or forbearance of money 
either express or implied, an understanding that 
the principal shall be or may be returned, a 
charging of a greater profit than is authorized 
by law, and an intent to violate the law.—Mac- 
Rackan v. Bank of Columbus, N. C., 80 S. E. 184. 

86. Pari Delicto.— Where plaintiff was com- 
pelled to pay more than 6 per cent. for a loan 
from defendant bank in violation of Revisal 
1905, § 1951, he was not in pari delicto with the 
bank and could recover the penalty prescribed 
by that section, though he was a director of the 
bank and a member of its loan committee.—Mac- 
Rackan v. Bank of Columbia, N. C., 80 S. E. 
184. 











87. Vendor and Purchaser—Notice from Pos- 
session.—Where the grantor retains actual pos- 
session of the land, wrongful delivery of an 
escrow deed to the grantee by tne depositary 
transfers no title which a subsequent grantee 
innocent purchaser for value, 





can claim as an 
Wood v. French, Okla., 136 Pac. 734. 
88. Wills—Ademption of Legacy.—That a 


fund described in a will as coal money was 
invested by the testatrix in her lifetime in two 
interest-bearing municipal bonds did not work 
an ademption of the legacy.—Cornwell v. Mt. 
es nee Episcopal Church, W. Va., 80 

89. Testamentary Capacity.—A testator has 
sufficient testamentary capacity if at the time 
of executing the instrument he had sufficient 
mind and memory to enable him to understand 
the particular business in which he was en- 
gaged, recall the natural objects of his bounty, 
and make a disposition of his property under- 
standingly.—Austin v. Austin, Ill, 103 N. E. 
268. 
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